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WHAT IS INTERNATIONAL HUMANITARIAN LAW?

International Humanitarian Law (IHL) is a set of rules, which, for humanitarian reasons, seeks to limit the effects of armed conflict.  For this reason it is also referred to as the Law of Armed Conflict and the Law of War.   

IHL encompasses two main areas: 

1. The protection of those who are not, or no longer, taking part in conflict; and 

2. Restrictions on the means of warfare, notably methods of warfare which 

incorporates military tactics and weapons. 

Where does IHL come from? 

IHL is part of a general body of international law, which traditionally governs relations between nation states.  International law is found in agreements, treaties and conventions and is established more generally through what is known as Customary International Law: principles and practices that states accept as forming part of their legal obligations. 

More specifically, the majority of IHL derives from the four Geneva Conventions of 1949 and the further protocol supplements of 1977.  These include the use of military tactics, the use of certain weapons, biological weapons and the protection of cultural property during conflict. 

Students who have not yet studied any international law are advised to do some basic preliminary research on international law, its sources and operation.  

WHAT IS THE INTERNATIONAL HUMANITARIAN LAW MOOT?

For those who are unfamiliar with the concept of mooting, it is the best way to develop your advocacy skills. It encourages the development of excellent communication skills, and an ability to respond quickly and succinctly to unrehearsed questions from the Bench.  Mooting is a fabulous opportunity to develop a variety of skills that will be required in practice

However, this competition is certainly not your standard moot. The problem deals with a much more specific area of international law than the General Moot and First Year Moot and it also raises interesting questions of international and social relevance. It is an opportunity to walk in the shoes of an international humanitarian law barrister for an evening.  

This competition is open to all law students and is a great opportunity to practice mooting techniques. The IHL Moot is structured with one preliminary round 31/8/10, a quarter final 7/8/10, a semi final 9/8/10 and a grand final to be held in the Federal Court on 14/8/10. 

TEAMS 

Teams consist of two to three people: a Senior Counsel and Junior Counsel and an optional solicitor to assist with research and preparation. They are required to present their oral submissions to an hypothetical international tribunal.  

PROBLEMS 

The same problem will be used throughout the competition.

PHYSICAL LAYOUT OF THE TRIBUNAL  

The Moot is conducted in a fictitious international tribunal that has been established for the sole purpose of prosecuting persons for serious violations of IHL in the relevant territory.  The tribunal will ideally be set up to reflect the layout of an international tribunal. Judges will sit on a bench facing the room, and Counsel for both Prosecutor and Defence will sit at the bar, their backs to the gallery, facing the bench. Solicitors will sit opposite the relevant counsel with the backs facing the bench. The Prosecutor will sit to the left of the 

podium, the Defence to the right with both Senior Counsel seated towards the centre. 

DRESS CODE 

As this is designed to be a mock tribunal we request that all competitors wear appropriate business attire.   

USE OF THE LIBRARY 
All library rules and codes of behaviour, including that of silence, must be observed. No Monash University library material may be taken into the moot room.  This rule aims to prevent teams from using resources to the exclusion of other teams. Laptops will also be prohibited for use by both Prosecution and Defence during the presentation. 

MEMORANDUM OF ARGUMENT 

Three copies of a Memorandum of Argument are required to be submitted to the LSS Office by 1:00 pm on the day of each round. At 3pm on the same day a copy of the opposing teams memorandum will be distributed to ensure a high quality of argument. 

The Memorandum of Argument is to be used as a guide by both competitors and judges, for Counsel's submissions. It is also a useful device for dividing up submissions between Counsel and structuring the argument in a logical and cohesive manner.   The written submissions must contain an outline of all major arguments and must not exceed one page in length. The relevant law will be provided with the problem. Additional authorities may certainly be relied upon, however competitors are advised that marks are allocated on advocacy, not research skills. 

WHAT MUST BE INCLUDED IN THE MEMORANDUM 

(a) HEADING:  The heading must clearly state the name of the parties involved in the matter, the tribunal, whether counsel represent Prosecution or Defence, the names of both Senior and Junior Counsel and their respective speaking times. 

(b) SUBMISSIONS:  Each speaker should have only 2-5 major submissions. These should be numbered and divided up clearly between Counsel.  This helps judges follow your argument and gives the impression of a good team structure (one of the judging criteria). 

(c) AUTHORITIES:  All authority that will be relied upon must be cited properly 

either in the body of the submission or listed at the end of each submission. 

Since the Tribunal will be provided with a copy of each team’s memorandum prior to the moot, the judges will know which authority Counsel will seek to rely upon.  Therefore, do not cite a source unless you intend to rely upon it. 

PREPARATION SUGGESTIONS FOR THE MOOT 

Preparation is crucial to success in any moot. Generally, the more preparation that is done prior to the moot, the less stressful the moot will be itself. To enable you to plan and construct your submissions, there are suggestions and research tips contained later in this guide.  

STRUCTURE YOUR ARGUMENT 

The ability to develop an argument in a logical and coherent manner is a vital skill useful not only in mooting but in most legal tasks. From your first day in legal process, you begin learning legal reasoning and analogy.  These skills will be used in preparation for your moot. 

INDUCTIVE-DEDUCTIVE REASONING  

The preferred method of legal reasoning is what is called the 'inductive-deductive' process.  This involves gleaning, or inducing, a legal principle from the body of international law and applying the principle to the present fact situation.  

A general approach is:  

(a) Articulate the broad principle; 

(b) Substantiate the principle with treaties/conventions, established customary norms, the writings of jurists etc; 

(c) Clarify the status of the principle at international law, particularly in regards to IHL; and 

(d) Explain why your principle (and not your opponent’s) applies to the present situation. 

Remember that International Humanitarian Law does not operate in the same manner as substantive domestic law; this will affect how you structure and reason your argument. This is covered in more detail in the research section.  

TIME ALLOCATION 

Each speaker is allotted 15 minutes in which to present their submissions.  When preparing your final presentation it is important to remember that some of that time may be occupied in handling of questions from the Bench.  If time expires in the middle of an answer to a question, a polite request of the Bench to conclude that response will often be granted. 

READING FROM A SCRIPT & SCORING HIGHLY -  IS IT POSSIBLE? 

Mooting style is something that varies according to the individual and there are no hard and fast rules. 

For some it is often desirable to write it out in full, so that you may see how the argument 'hangs together', but that can be a trap.  The essence of the common law forensic process is oral argument; counsel speaking to the judge and not reading from a prepared script.  

It is true that it is possible to read from a prepared script and yet to maintain person-to- person communication with the tribunal or other audience. But be aware this does not suit everyone. 

ANSWERING QUESTIONS FROM THE BENCH 

A judge will interject throughout your presentation in order to clarify points you have made or perhaps test your knowledge on a particular point. These interruptions are a fantastic way for the mooter to score points if he/she can competently answer the judge’s questions clearly, directly and knowledgeably. 

It is a mistake to try to turn the question aside by saying ‘If your Excellency pleases, I am coming to that’ or to ask in some other way to be allowed to defer the answer. The judge's mind may be leaping ahead of yourself; the judge is interested in your argument, but wants to see how you will deal with a point which seems relevant to the argument you are presently unfolding. Gratify the judge's curiosity: you have engaged the interest of the Bench; keep it, and make the most of your opportunity. 

PAUSES 

It is possible that you will be asked a question which you cannot answer on the spot.  It is a sign of poise and confidence to be able to say to the judge "If your Excellency pleases, may I refer to my notes/consult with my learned Senior/Junior?" and then proceed to spend 15 seconds finding the answer.  This is where it is crucial for your partner to be switched on and to have been following the submissions and be ready to find a reference for the question asked. In the normal tribunal proceedings there can often be long pauses or conferring between Senior and Junior Counsel and the solicitor. 

SCORING POINTS 

Putting your case succinctly is welcomed by the bench, as they are instantly made aware of what your submission is. 

It is really helpful for the bench if you clearly state each point you are making your submission on. Sound convincing in your closing statement by listing the reasons (submissions) upon which your case rests, and stating clearly that the Tribunal should find in favour of your client. 

Third, remember the importance of eye contact in communication. The listener finds your performance dull and unconvincing if your head is perpetually buried in your notes or your script. Learn to glance at the script, absorb a phrase or sentence, look up at your audience, and deliver that phrase or sentence from memory. Then, as you finish the phrase or sentence, glance down once more and take in the next passage to be read. This takes little practice, but it improves oral performance a great deal. 

COURT ETIQUETTE 

Proceedings in the moot court are always conducted in an atmosphere of formality. The following references should be an adequate guide for the moot: 

1. ADDRESSING THE BENCH 

In International Tribunals, the judges are to be addressed as ‘Your Excellency’. The presiding judge of the bench is referred to as Mister/Madame President. When referring to the bench as a whole, the correct terminology is ‘Your Excellencies’.  

2. APPEARANCES 

For the purpose of the moot, it is appropriate for Senior Counsel for the Prosecutor to rise first and say: 

"Your Excellency, my name is__________________, and I appear as Senior Counsel for the Prosecution with my Junior _______________". 

Next, Senior Counsel for the Defence will rise for their respective introduction. 

Senior Counsel will briefly outline which points will be covered by Senior and Junior Counsel respectively.  This can be done by simply highlighting the main submissions in the memorandum. After Senior Counsel has made his/her submissions, Junior Counsel will complete the team's submissions and summarise their overall case. 

3. FORMALITIES: 

One aspect of mooting that takes a little getting used to is the use of specific language and formalities.  Some of the phrases often used in moots include: 

"My learned friend, Mr/Miss/Ms_____" in reference to the opposition 

"My learned leader" Junior Counsel referring to Senior Counsel 

"If your Excellency pleases" OK / Thankyou, acknowledging a rebuke or decision from the Bench 

"The learned Justice_________"  Justice ___________ 

"With respect your Excellency" You are mistaken (use with caution) 

‘We submit...’     ‘We argue...’ 

4. CITATIONS 

Correctly citing cases is vital in a Moot; you can pick up easy marks, but citing incorrectly is glaringly obvious. As most precedents will be from International Bodies, the more important issue here is to correctly identify where and when the decision was made, as opposed to traditional citation.  

(a) Written: 

Include case name, status [judgment or opinion], Trial Chamber Number and date. 

(b) Oral 

The way citations are read is very different to the way they are written. For the purposes of the Moot, leave should be sought of the Bench at the outset to dispense with formal oral citations.  

‘If it pleases your excellencies I seek leave to dispense with formal citations...’Ó (need only be asked once by each side) 

5. EXITING AND ENTERING THE TRIBUNAL

When exiting/ entering the tribunal whilst a judge is sitting maintain silence and bow slightly towards the bench. 

Stand as the judge/s enters/exits the tribunal 

RESEARCHING THE PROBLEM 

This is intended as a basic guide to preparing submissions, aside from the list of relevant treaties and international decisions distributed with the problem. 

Research tools  

International law in general: 

Ian Brownlie, ‘Principles of Public International Law’, 1998;  

Call Number: W10 B885P5 (1 copy on reserve) 

D. J. Harris, ‘Cases and Materials on International Law’, 1998;  

Call Number: W10 H313C5 (1 copy on reserve) 

Treat these books as international law bibles. 

International Humanitarian Law: 

Marco Sass˜li and Antoine A. Bouvier, ‘How Does Law Protect in War? : 

Cases, Documents, and Teaching Materials on Contemporary Practice in 

International Humanitarian Law’ 1999; Call Number: W90 S252H 

Human Rights Watch: www.hrw.org.  Particularly ‘Genocide, War Crimes and 

Crimes Against Humanity: Topical Digests of the Case Law of the International Criminal Tribunal for Rwanda and the International Criminal Tribunal for the Former Yugoslavia’, http://hrw.org/reports/2004/ij/ictr/index.htm.  

Provides a useful summary of the cases from the ICTY and ICTR as related to particular elements of crimes against humanity and war crimes.  

International Committee of the Red Cross: www.icrc.org 

IHL Unit of Australian Red Cross, Vic. Division: www.redcross.org.au/ihl 

United Nations: www.un.org 

International Criminal Tribunal of the former Yugoslavia: www.un.org/icty 

International Criminal Tribunal of Rwanda: www.un.org/ictr 

Helpful questions 

To help get you started, the following are some questions, which you may find useful for both your written and oral submissions.  The Law Library also has online research guides with basic information and other helpful links. 

1. What are the relevant international legal rights and obligations of the state and any other private parties and have they been upheld or violated? 

2. In which ‘source’ of international law is the principle on which you wish to rely, contained? 

3. What is the status of the particular jurist, treaty/convention or judicial decision (municipal or international), at international law? 

4. Has the relevant ‘principle’ crystallised into a customary international law norm? 

5. Is the state/individual party in question bound by the principle of law articulated by this jurist, or contained within these treaties or decisions?  (Especially where the state is not a party to the relevant treaty) 

6. To what extent is the Defendant internationally liable for the acts of private individuals or groups? 

7. Are the actions of the individual governed or regulated by international law? 

8. What is the validity of any domestic legislation or governmental proclamation, in light of the international obligations upon that state?

Should you have any questions or inquiries during the competition, please contact Amelia Hughes (VP Competitions) or any of the Competitions Officers as detailed below.  Otherwise, good luck!! 

Ryan Crouch

Chris Hey

Georgina Hoy

Siu-Mei Lim

Jack Naughton

Karina Skourletos

Competitions Officers 

Contact c/o:  LSS Office: 9905 3398 

competitions@monashlss.com 

Or leave a message on our notice-boards in the LSS office    

