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Patchewollock Public House Pty Ltd v Pan-Australia Freight Charity Pty Ltd
1. You act for the Pan-Australia Freight Charity (PAFC), a non-governmental, charitable institution that is an extremely sophisticated client with its own internal legal staff.  

2. In terms of its legal status, PAFC is a privately-owned corporation within the meaning of the Corporations Act 2001 (Cth).
  

3. PAFC was created when its founder noticed that remote communities often suffer under the burden of inflated commodity prices due to the cost of shipping such goods great distances.  PAFC therefore purchases staple goods wholesale in urban areas and then ships them free of charge to these communities in order to reduce commodity prices.  

4. Once they arrive, the goods are purchased by local retailers from PAFC for the same price as was paid by the organisation.  The transaction is therefore zero-sum in nature, and PAFC does not make any money from its shipments; rather, it subsides on a combination of corporate sponsorship, donations, investment and government grants.

5. PAFC owns its own trucks (or 'big rigs'), but aside from the senior management of the organisation (which is paid a token stipend) PAFC is staffed entirely by volunteers.  This includes the truck drivers, who are mostly retired long haul specialists.  Having profited from these communities, they now wish to give something back.  Their applications are screened thoroughly by PAFC and require two character references to be offered in support.  

6. PAFC's drivers are given considerable leeway in their duties whilst on the road, although their trucks are equipped with GPS tracking so that PAFC can determine their location.   

7. As mentioned, PAFC retains volunteer drivers to make its deliveries.  One such driver is Barry 'Baz' Lawson.  Baz is known within the organisation as one of PAFC's most reliable and well-respected drivers.  Unfortunately, Baz also has a drinking problem, a fact he has managed to conceal from PAFC and from the two character references that he provided in support of his application.

8. On 1 May 2010, Baz stops his big rig overnight in the small town of Patchewollock, Victoria.
  Baz is a regular at the local watering hole, imaginatively named the 'Patchewollock Pub' (the Pub).  Baz's drinking problem is well-known here, principally because he accounts for a significant proportion of the Pub's annual revenue.  It is also known that he can, on occasion, become violent when intoxicated, though such incidents are rare.      

9. On the night in question, Baz is at the Pub, attempting to beat his drinking personal best.
  Midway through this noble endeavour, he begins to make advances on the barmaid, Molly McKenzie.  Molly is none-too-pleased by the drunken trucker's lecherous attempts to woo her, and calls upon the Pub's security detail to eject her intoxicated paramour.  Security does so with enthusiasm.  Baz finds himself prostrate in the car park.

10. Suffering from a bad case of wounded pride and gravel rash, Baz is enraged.  Climbing into the big rig so kindly provided by PAFC, he turns on the ignition, wrenches it into gear and drives it up the road a moderate distance.  He then drives full speed into the side of the Pub, making contact with the building at approximately 60 kilometres per hour.

11. Fortunately, nobody has been injured by Baz's criminal stupidity.  The Pub, however, has suffered substantial structural damage.  The owner of the pub (Patchewollock Public House Pty Ltd) is paid out by its insurer for the damage caused.  The insurer then subrogates the owner's claim and begins looking for a party with suitably deep pockets to satisfy its claim.  Discarding Baz (total assets when liquidated: approximately $10,000 plus Centrelink entitlement) as a potential candidate, the insurer then directs its attention towards PAFC.

12. Having determined that PAFC has satisfied its duty of care in respect of ordinary negligence,
 the insurer files a statement of claim in the Supreme Court of Victoria alleging that PAFC is responsible for Baz's indiscretions
 under the doctrine of vicarious liability.  In a 'without prejudice' letter served at the same time, the insurer offers to settle the claim for $200,000.  This is a slightly inflated – but not extortionate – estimate of the damage caused by Baz.

13. Having been served with the Statement of Claim, the general counsel of PAFC, Gordon Davies, seeks your advice.  Note carefully the following:

(a) Gordon is a sophisticated lawyer and can be addressed as such.  

(b) He is extremely busy and does not want a dry, academic or uncommercial examination of the law.
    

(c) What he is looking for is a comprehensive piece of advice that frames, dissects and answers a single issue in detail, namely the risk that is posed to PAFC by the argument mentioned above.  Consider both statutory and common law sources.   

(d) He also wants you to draw a conclusion (however speculative) not only on the problem, but on the prospects of settlement under the terms proposed by the insurer.   

(e) Other issues, such as PAFC's liability in negligence proper, can be discussed, but should only be examined tangentially.            

Unlike other letter writing problems you may have encountered, this case is not intended to test your ability to unpack a laundry list of claims for a layperson.  Rather, this problem will test your ability to advise a savvy, commercial client with an understanding of the law and its remedies on a single, complicated issue.  Draft accordingly. 
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� Be grateful, contestants.  I had considered making PAFC a company incorporated by royal warrant, thereby confusing you further and driving you irrevocably towards the nearest copy of Fords Principles of Corporations Law .


� Yes, doubters, it does exist: see longitude/latitude 35°23′S 142°12′E﻿. 


� 20 beers in two hours, since you asked.


� The insurer has determined that the duty of care that was owed by PAFC to the Pub's owners and occupants directly was satisfied by PAFC's rigorous screening of Baz prior to his appointment as one of their drivers and the charity's subsequent supervision of his activities.


� Culminating in a charge of destroying or damaging property with intention to endanger the life of another under s 197(2) of the Crimes Act 1958 (Vic).


� It should be pointed out here that reference to cases can, and should, be made.  Merely referring to a case does not automatically make an advice 'academic' or 'uncommercial'.  Policy arguments are similarly welcome.  Quoting every judge in a High Court seven-way split, however, will probably swing the pendulum back the other way.
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