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FOREWORD

By entering the Witness Examination competition you are giving yourself the opportunity apply your legal knowledge in a practical environment. The ability to articulate and think on your feet can only be acquired through practice – this makes the witness examination the best and most enjoyable opportunity you may ever have at your time at law school so practice such important life skills. 

The Witness Examination trial involves a plaintiff and a defendant. As a Witness Examiner, you will act as either counsel for the defence or counsel for the prosecution. The examination takes place before an adjudicator, in the jurisdiction of a court within the Victorian Court hierarchy. In essence, your task is to ascertain the facts of the case through the examination and cross-examination of witnesses. A detailed outline of the process involved in the Witness Examination can be found following this section. 

Students wishing to participate in the Witness Examination competition enter as a two-member team (one examiner, one witness). Competitors will collect their brief two hours before the commencement of the trial. This contains written instructions from your client, as well as their Witness Statement. You may then consider, absorb, and ponder the facts, as well as to prepare your case. 

This handbook has been developed as a valuable aid for all competitors and it provides important information on all facets of the competition. This includes the dates of the competition, the rules, a synopsis of each section of a cross examination, a number of suggestions and examples of how to conduct your case, a sample problem and some basic rules of evidence.

Being involved in the competition is as close as students get to the thrills of the courtroom.

We hope that the competition will prove to be an entertaining and worthwhile experience for all participants.

We wish all competitors every success.

Amelia Hughes
Vice-President (Competitions)

CONTACT DETAILS

Vice President (Competitions)
Amelia Hughes 

Competitions Officers
Chris Hey 
Georgie Hoy 
Jack Naughton 
Karina Skourletos 
Ryan Crouch 
Siu-Mei Lim 

Email: competitions@monashlss.com

LSS Office	Room G16, Law Faculty Basement
		Ph. 9905 3398
		Mob. 0412 925 775 (Amelia Hughes) 

We will be available at the LSS Office throughout the entire competition so if you have ANY questions or concerns about the moots please do not hesitate to contact any one of us; by person, phone or email (as above).
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IMPORTANT DATES 

Quarter Final: Thursday 19th August
Semi-Final: Tuesday 24th August
Grand Final: Thursday 26th August (Federal Court of Australia) 

Rounds begin at 7:00pm sharp, so teams should be sure to be assembled and registered in the law basement by 6:30pm.
 
The problem will be distributed to both competitors and witnesses from the LSS Office on the day of the competition at 5:00pm.

All competitors that enter the competition must ensure that they are available to attend all rounds they are drawn to compete in. A failure to attend any round of the competition will result in exclusion from all LSS competitions for the remainder of the year.  
RULES

1. ONE Counsel shall represent each side;

2. At 5pm on the day of the competition, each competitor shall collect from the LSS office all documents relevant to the case;

3. All competitors MUST provide their own witness;

4. In the event of objections raised by the opposing Counsel, the clock shall stop when the objection is raised and resume when the objection is settled;

5. In civil matters the rules of the Supreme Court of Victoria shall apply; and in criminal matters the Crimes Act 1958 and Evidence Act 1958 (as amended) shall apply;

6. All usual formalities and courtroom etiquette shall be observed when addressing the Bench. Counsel are not required to robe;

7. Counsel must give appearances. The swearing of oath will be dispensed with;

8. No re-examination will be allowed;

9. Competitors shall not discuss the contents of their trial with people other than the witness at the appropriate time;

10. All decisions of the competitions officers refereeing this competition shall be final;

11. Score sheets will not be available to competitors until after the competition is completed, i.e, after the Grand Final.

















COMPETITION OVERVIEW 

This section will contain a summary of all the essential information required to compete in the Monash Law Students’ Society Witness Examination Competition. 

(i) The Nature of the Competition 

As a competitor in a Witness Examination Competition you will act as counsel in a situation that enables you to examine and interrogate two witnesses in order to provide a clearer answer to a particular legal problem by nutting out the “facts”. There will be one counsel for the Plaintiff/Prosecution and one counsel for the Defendant/Defence. Competitors will be randomly allocated to different sides of the bar table.

Both the Plaintiff/Prosecution and the Defence will have one witness each, who will be examined and cross-examined by each competitor in the given time. (See above) There will be no re-examination of witnesses.

The competition can be divided into two parts: pre-trial and during trial 

Pre-trial 

Between receiving the problem and the trial, competitors will be given the time to work through the problem, analysing and/or researching the relevant legal issues and preparing their case. Once this time has elapsed, competitors will be given a set period of time in which the witness will be interviewed by his or her own counsel, in private.

In this consultation period counsel will usually:
· outline to the witness how they intend to deal with the case and any issues arising from their statement;
· explain how the evidence will be adduced; and
· discuss their intentions regarding the putting of the evidence and the emphasis placed on various aspects of it

During trial 
 
Once discussion with witnesses has occurred, a mock trial will take place before a judge, where each competitor will be required to present to the mock court:
· An opening address;
· Examination of their witness;
· Cross-examination of the opposing counsel’s witness; and
· A closing address

The contents and procedure of each of these parts will be dealt with in further detail in the following sections, Conduct of the Case and The Witness Examination Dissected.

It must also be noted that, during the trial, counsel may object to the questions put forward by the opposing counsel.

(ii) Conduct of the Case 

The conduct of the case will be as follows. The relevant time allocations are outlined above in ‘The Examination’. For the earlier rounds, Judges’ Associates will NOT be present and the judge will direct proceedings. 

Introduction:
 
· The associate will say, “Silence. All stand”;
· The judge will enter and all will bow. The judge will then sit, followed by the rest of the court;
· The associate then states that the court is now sitting and will call the case (for example, “The Queen against Whatley”);
· The judge will call for appearances from counsel

Appearances: 

· Counsel for the Prosecution will introduce himself or herself to the court by saying, “If your Honour pleases, my name is X, and I appear for the Prosecution.”
· Counsel for the Defence will then introduce themselves in a similar manner

Reading of the Charge: 

· The associate will read the charge of the Accused. 

Opening by Prosecution: 

· Counsel will, in the given time, outline what the Prosecution is attempting to prove, including the name and details of their witness;
· The judge will then request that the Prosecution call their first witness

Prosecution Witness: 

· Counsel for the Prosecution will say, “I call ...”
· The witness shall remain outside the courtroom until they have been called. 
· The witness is then examined in chief by Counsel for the Prosecution;
· Following this, the witness is cross-examined by Defence Counsel 

Close of Prosecution’s Case: 

· In conclusion, the Prosecution will usually say, “Your Honour, that is the case for the Prosecution.”

Opening by Defence: 

· Counsel will, in the given time, outline what the Defence is attempting to prove, including the name and details of their witness;
· The judge will then request that the Defence call their first witness. 

Defence Witness: 

· Defence Counsel will call their witness;
· The witness is then examined in chief by Counsel for the Defence;
· Then cross-examined by the Prosecution

Close of Defence’s Case: 

· Defence Counsel will conclude by saying, “Your Honour, that is the case for the Defence.”

Closing Address by Prosecution: 

The Prosecution will give their closing address to the court, including: 
· Showing how the evidence adduced has established the elements of the offence;
· Asking and persuading the court to find in the Prosecution’s favour
· Summarising the evidence, demonstrating how it supports the Prosecution’s assertions.
· Making submissions on the evidence, the witnesses and the law 

Closing Address by Defence: 

· Defence Counsel will then issue a closing defence, including the elements as described above. 
 
Judgment:

· Judgment will be given and the evaluation and marking guides for each competitor will be completed by the judge and returned to the Competition Co-coordinators.
· The judge may give competitors generally feedback as to their performance, but must not announce the winner of the competition.
· Scores and marking sheets will only be made available to competitors at the conclusion of the entire competition.





THE EXAMINATION 


(i) The Procedure 

The format and time restraints of the trial are as follows: 

	Opening Prosecution/Plaintiff
	3 minutes 

	Examination in Chief by Prosecution
	15 minutes; bell after 9 minutes 

	Cross-Examination by Defence
	10 minutes; bell after 14 minutes 

	Opening by Defence
	3 minutes 

	Examination in Chief by Defence
	15 minutes; bell after 9 minutes 

	Cross-Examination by Prosecution
	10 minutes; bell after 14 minutes 

	Summation by Defence
	3 minutes 

	Summation by Prosecution
	3 minutes 



	
The swearing of the oath for witnesses will be dispensed with. 

Please note that in all rounds except the Grand Final, the competitors will bear the responsibility of keeping within time. At the Grand Final, the Judges’ Associate will keep time and knock at the relevant intervals as noted above. 

Counsel may object and must state the grounds for objection. The clock will be stopped during any objections. No re-examination will be allowed.

(ii) Judges and Assessment

The examinations will be judged by a selection of eminent members of the judiciary or the Bar, and experienced lecturers. 

Judges will give counsel a mark out of 100 based on their general performance and demeanor. At the end of each round the competitor with the highest score will win their respective competition. 

COMPETITORS’ GUIDE TO A GOOD WITNESS EXAMINATION

Introduction

The following guide is designed to give you information and advice that will help you compete in the Witness Examination Competition.

This information guide is to be read together with the other sections of this document so that you know how the Competition operates. Contained within are some hints that you may find useful in preparing for, and competing in, the Witness Examination Competition.

What is Trial Advocacy?

Trial advocacy is the examination and cross-examination of a witness combined with the opening and closing arguments. In the Witness Examination Competition, one person acts as Counsel for the Prosecution or Plaintiff, and one person acts as Counsel for the Defence. The cases used reflect matters that may arise in real trials, and may deal with civil or criminal matters. The competition is designed to provide students with a practical awareness of how the law operates, and to develop their own personal discipline in the presentation of a persuasive argument in a formal environment. Useful, detailed advice on effective trial advocacy is contained in a number of texts specifically written for trial advocacy courses. One such text is ‘Mauets Fundamentals of Trial Techniques’

The Burden of Proof

In a civil case, Counsel for the Plaintiff must prove to the court that in all probability, his or her witness’ version of the facts is the correct one, i.e. the burden of proof is the balance of probabilities. Where Counsel asserts a fact, he or she must prove that fact. Similarly Counsel for the Defence must also prove on the balance of probabilities anything that he or she asserts. In criminal cases, Counsel for the Crown (Prosecution) must persuade the court that the accused is guilty beyond reasonable doubt. Counsel must prove all the elements of the relevant offence, whether they are contained in statute or in the common law. Counsel should familiarise themselves with the relevant sections of any particular acts under which the accused is charged.

The Art of Persuasion

The ultimate aim of the Witness Examination Competition is to convince the court or judge of a particular assertion regarding the facts and the case. The following list may aid competitors in developing the art of persuasion:

· Persuasion depends on good communication and presentation. First impressions are critical. Counsel should start confidently, making sure his or her voice is well modulated, clear and able to be heard by the judge and the witness. Counsel should not speak quickly, but rather slowly, precisely and with clarity;
· The advocate should endeavour to maintain eye contact with the witness and with the judge when addressing him or her, and when being addressed by the judge;
· Counsel should argue succinctly, keeping closely to what he or she is attempting to prove or disprove. Once Counsel has achieved what they set out to do, Counsel should sit down. Counsel should not indulge in repetition and should be aware of and eliminate irritating habits or personal mannerisms;
· Counsel must demonstrate courtesy to the judge, to the witnesses and to the opposing Counsel. The use of “with respect” may also be adopted when Counsel addresses the judge.

Formal Procedure

At all times Counsel should follow the rules set down in the Victorian Supreme Court Rules and the Evidence Act (and amendments) and other relevant professional conduct guidelines. 


In Court Etiquette

Although the judge may not be a real judge, and the lecture theatre or tutorial room may not look much like a court room, the Witness Examination Competition rounds are organised to proceed as closely to real court situations as possible. Therefore, there are a number of rules that competitors are asked to observe. Competitors are also reminded that court etiquette is considered as part of the marking criteria. 
 
· When speaking to the judge, Counsel should always stand. For example, the Plaintiff’s Counsel must stand to interrupt Defence Counsel during their examination, by way of objection, at which point Counsel for the Defence should sit down whilst the judge hears the Plaintiff’s application. Similarly, when responding, Defence Counsel should stand, and the Plaintiff’s Counsel sit.
· Counsel should address the judge by their correct title, i.e. “your Honour”
· Counsel should avoid using “I think” or “I believe”. As is the case with mooting, the court is not interested in the personal opinion of Counsel, instead Counsel “submits to the court” on behalf of their client; and
· DO NOT: be rude or pert, wander or use the words “my witness”; instead address the witness as “Mrs Brown” etc.
· DO NOT forget the witnesses’ names!









THE WITNESS EXAMINAITION DISSECTED

Opening Address 

An opening address is used to explain the issues of the case to the judge. Counsel should not assume that the trial judge has read the pleadings or, if he or she has read them, has absorbed them or appreciated the issues arising therein. Counsel must outline the facts, define the issues and inform the court of the evidence, including the name and details of their witness, and the theory of the case.

Examination in Chief 

The purpose of the examination in chief is to have the witness tell the story in his or her own words. The following is a list of ideas which counsel should follow in order for the witness to successfully do this.
· Counsel’s first question to the witness should pertain to the witness’ full name, address and occupation;
· Counsel must not ask a leading question unless such a question is about preliminary matters on which there is no dispute;
For example: “Was the defendant driving in a dangerous and erratic manner?” is leading because it suggests the answer;

Examples of oft-used, non-leading questions include those beginning with “how”, “where”, “when”, “why”, “what”..., for example:

	“What happened next?”
	“Where were you at this time?”
	“Why do you say the defendant was...?”
	“When did this happen?”
	“Can you tell the court about what happened that evening.”
	“So, what did you do?”

Points to note:
· The advocate should bring out ALL the necessary facts from his or her witness that he or she requires to prove the case. Counsel may not argue a factual point in closing, unless it has been previously put to the witness or is otherwise in evidence before the court;
· Questioning should ensure that the witness presents their evidence in CHRONOLOGICAL ORDER;
· Counsel should encourage the witness to speak up to ensure that the evidence is heard;
· Remain still and eliminate annoying hand or other movements;
· Look at the witness and listen carefully to what he or she says;
· Counsel should use his or her questions to prompt the witness and guide the evidence through the elements sought to prove the case;
· DO NOT ask for the witness’ opinion unless the witness is an expert or has been qualified as an expert;
· DO NOT simply read form a set of prepared questions, but interact with and respond to the witness;
· Once the advocate has the answers needed, they should not ask other questions which could enable the witness to undermine the answers previously obtained;
· Counsel should not mislead the court, regardless of whether it is detrimental to his or her case; and finally,
· Counsel should control the witness and not allow him or her to ramble or avoid the question.

Cross-Examination 
 
In their cross-examination, Counsel should adhere to the following points: 
 
· Build towards his or her closing argument;
· Limit cross-examination to matters which must be put to the witness or to questions which Counsel considers may be to the advantage of his or her case, or to questions which test the witness’ credibility;
· Counsel should avoid asking questions unless they know the answer in advance;
· DO NOT let the witness simply retell their story. The best way to do this is to craft most of the questions such that they are answerable with “yes” or “no”. Unlike examination in chief, leading questions are allowed in a cross-examination.
· At all times remember that the purpose of the cross-examination is to reveal the truth to the court. Counsel should endeavour to show that the witness may:
· Be lying;
· Have a bad memory;
· Be mistaken as to a point;
· Be a careless observer;
· Be biased;
· Have made previous inconsistent statements;
· DO NOT interrupt the witness unless it is necessary;
· Only suggest untruthfulness when the allegation is able to be justified and demonstrated to the court;
· Precede questions designed to expose the truth by using other prior questions designed to close any possible escape routes available to the witness;
· Counsel’s first few questions should be aimed at getting the measure of the witness. Counsel should, not cross-examine on trivial matters, not allow the witness to avoid answering, not bully a witness or ask more than one question at a time, and not argue with the witness;
· Counsel may seek to have a witness declared hostile if the witness demonstrates an intention not to tell the truth; and finally, 
· Counsel should attempt to use plain English. 

Closing Address 
 
The aim of a closing address is to summarise the case, to highlight the strong points and make any relevant submissions on the law. The following should be noted in doing this: 
 
· Counsel should state their argument succinctly and with clarity, summarising the evidence and drawing a logical conclusion;
· Counsel should demonstrate to and persuade the judge why his or her witness and his or her case should be believed;
· Counsel should end the closing address on a high note or on a critical point in his or her favor;
· Where necessary, Counsel may deem it appropriate to argue the law and the application or interpretation of the applicable section or Act.


SOME BASIC RULES OF EVIDENCE 

To perform effectively as a trial advocate in the Witness Examination Competition, competitors will need to know some core rules and principles of evidence. Competitors may have already studied the Law of Evidence. If so, then this section will help refresh the memory. If not, then this section should provide competitors with just about all the information they will need. The following points are designed to inform competitors of how and when to object to questions and conduct of the opposing Counsel during their examination, at the same time avoiding making the same mistakes themselves.
 
Making an Objection

Objections can make or break an examination. They achieve two primary purposes:
 
1. They highlight the opposing Counsel’s breach of the rules of evidence
2. They interrupt the opposing Counsel’s flow of thought

· To make an objection, Counsel should stand up and say something to the effect of:
	“Your Honour, I object. Counsel is (leading the witness)...”
· The judge will hear Counsel’s objection, and either question Counsel on it, or give the opposition an opportunity to respond. When the judge is not addressing Counsel directly, Counsel should sit down.
· An objection may only be made during opposing Counsel’s examination in chief or cross-examination.
· The most effective way of objecting, is to do so before the witness answers the question;
· The most effective grounds of objection include:
· Counsel is leading the witness;
· Counsel is asking for irrelevant information;
· The evidence the witness is giving is hearsay;
· The evidence the witness is giving is opinion and not direct observation;
· Counsel has breached the rule in Brown v Dunn;
· Counsel is asking the witness to give expert evidence when the witness is not qualified;
· Counsel has asked the same question several times already;
· Counsel is making unnecessary peripheral comments eg. “It looks as though I am going to have to ask you that question a third time”;
· Counsel is asking several questions at once;
· Counsel is not giving the witness an opportunity to answer the question;
· Counsel is badgering the witness.
· DO NOT
· Make too many objections, as this will annoy the judge
· Make an objection unless you are prepared to defend it
· Panic!

Grounds for Objecting 

Objections may be made on the following grounds:

1. The relevance of the question being asked

· The concept of relevance involves the balancing of the probative value of the evidence being sought or adduced, with its potential to confuse or lead to prejudice by the jury.
· To be admissible, evidence must be directly or indirectly relevant to a fact in issue (i.e, a fact which proves or disproves an element of the offence or cause of action).
· If challenged, Counsel must argue the facts and rationale behind the evidence in question in order to show why the evidence should be admitted. 

2. Hearsay evidence 

‘Cross on Evidence’ defines the hearsay rule as: 
“an assertion other than one made by a witness while testifying in the proceedings is inadmissible as evidence of the truth of that which was asserted” 

In other words, a witness is not allowed to give evidence of what a third party, not in court, said on a particular occasion, for the purpose of proving the truth of an assertion being made in court. 

For example, in attempting to show that a car was traveling fast: 
· “I saw the Ford traveling very fast” is admissible;
· “My husband saw the Ford going fast” is hearsay and therefore inadmissible

The rationale behind the rule is that the opposing Counsel is not able to cross-examine the maker of the statement as to its truth.

3. Questions put before the judge 

Objections may also be made to the following types of questions: 
· General, vague or non-specific questions, or those which call for a long narrative response;
· Unintelligible or confusing – not expressed with clarity or in terms that call for and permit a precise answer;
· Duplicitous questions – asking two or more questions disguised as one;
· Argumentative, oppressive, irrelevant or erroneous questions;
· Questions which assume facts not in evidence before the court;
· Questions which call for an opinion or conclusion by the witness. Such a question may be acceptable in the case of an expert witness or where the opinion is within the normal experience of the witness.
· Speculative questions

Note: Objections to leading questions should be limited to contentious material or areas where it is intended to test the memory of the witness as to the accuracy of the recollection. Leading questions may be asked in cross-examination without objection. 

4. Leading questions 

A leading question is one which suggests the answer desired or assumes the existence of disputed facts. The rationale for the prohibition on leading questions is to prevent witnesses having their evidence stated for them by Counsel, i.e, to prevent the witness from being “led”. 

For example: 
“Did you see the defendant’s car approaching the pedestrian crossing at a very high speed?” is clearly leading as it suggests the evidence that the witness should provide. 
 
Instead, the same evidence should be elicited in a manner similar to the following: 
	“What did you see while standing at the crossing?”
	“Which way was it traveling?”
	“How fast was it traveling?”

Similarly, “How fast was the brown Falcon traveling?” is leading if no mention of a brown Falcon has been made by the witness and the presence of a brown Falcon is in dispute.

In general, leading questions are allowed where they concern formalities (such as the witness’ name, address, age, occupation etc) or non-contentious issues.

For example, in the case of an injury in a supermarket where both sides agree the Plaintiff was on the premises, it is permissible to ask, “Were you at the Safeway Carnegie Supermarket on 4 July?” even though it is, strictly speaking, a leading question;

Generally, leading questions should be avoided at all costs. Even if the opposing Counsel does not object, it is much more convincing to have the witness giving their evidence themselves than to have facts put in their mouth by Counsel. 
 
5. Opinion evidence 
 
A witness may not give an opinion unless the witness’ qualifications as an expert in the relevant field have been established. However, an opinion may be given by a witness on a subject that do not require specialised knowledge eg. Time, speed, distance.
 
For example:
“The Plaintiff cam out of the pub and was obviously drunk” is inadmissible as only a qualified expert can testify as to intoxication. 

The witness may however, recount what he or she observed, eg:
“The Plaintiff came out of the pub and was staggering. His speech was slurred and I could smell alcohol as he stumbled past me.”
· A witness may only testify as to their own observations;
· No witness may express or be asked to express an opinion on the ultimate issue being argued before the judge.

The rule in Brown v Dunn [1894] 6 R 67 (House of Lords)

This rule applies where the evidence being introduced by Counsel contradicts that given by the opponent’s witness in evidence in chief;

· Counsel must make it clear that the evidence given by the opponent’s witness is to be challenged and state the basis for that challenge;
· The opponent’s witness should be given a chance to deal with (i.e, explain) the alleged contradiction.

For example, if a Plaintiff’s witness had stated during examination in chief that they observed the defendant’s car colliding with the Plaintiff’s and the Defence intends to adduce evidence that it was a dark night and the witness’ view was obstructed by a bus stop, the Defence Counsel must  “put” each element of the contradictory case to the Plaintiff’s witness. 
 
The usual form is: 
	“I put it to you that it was a dark night.” Followed by: 
	“I put it to you that there was a bus stop obstructing your view.”

The failure by Counsel to challenge (in their cross-examination) contradictory evidence given by an opponent’s witness may result in the court assuming that Counsel accepts the truth of the opponent’s witness’ evidence. This could affect the submissions that Counsel may make in his or her closing address (i.e, if his or her submission contradicts evidence which Counsel did not challenge in cross-examination)

TRIAL ADVOCACY OPPORTUNITIES AT MONASH

The Monash Law Students’ Society (LSS) runs an annual Witness Examination Competition, traditionally in second semester, which is available to all undergraduates who are members of the LSS. For more information on this or any other competitions run by the LSS, see the website at http://www.monashlss.asn.au, or contact ph: (03) 9905 3398. 

The winners of the Monash internal competition are eligible to represent Monash at the national championships at the Australian Law Students’ Association (ALSA) Conference held annually in July. For more information, see the ALSA website at http://www.asla.asn.au.

The Monash Law Faculty also offers undergraduates elective subjects in advocacy, including Trial Practice and Advocacy. These subjects are taught by experienced lecturers and members of the Victorian Bar. For more information on these subjects, see the Monash Law Faculty website at http://www.law.monash.edu.au or contact the General Office.


FURTHER READING

1. Hampel on Advocacy 
Max Perry Leo Cussen Institute 1996 

2. Hampel on Ethics and Etiquette for Advocates 
Hampel, Brimer and Leo Cussen Institute 

3. Fundamental of Trail Techniques 
Mauet T.A. & McCrimmon L.A. 2nd Edition Law Book Company 2001 

4. Winning in Court 
Hugh Selby, Oxford University Press 2000 

5. Evidence 
McNicol and Mortimer, Butterworths Tutorial Series 2001
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